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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from an Order of the United States District Court, 
dismissing appellants' complaint for lack of jurisdiction. The District 
Court jurisdiction was based upon 28 U.S.C. § 2201, 5 U.S.C. § 1009 and 
District of Columbia Code § 11-521. This Court has jurisdiction over 
this appeal under 28 U.S.C. § 1291. 


STATEMENT OF CASE 


This appeal arises out of a complaint filed by Appellants, as sole 
surviving next of kin and Administratrices of the estate of their brother, 
George Tracy, for a declaratory judgment invalidating a decision of the 
Administrator of Veterans Affairs which terminated veterans benefits 
admittedly due the decedent. (JA 1-8) Since the appeal is from the Dis- 
trict Court's summary dismissal of Appellants' suit for lack of jurisdic- 
tion, the following facts, as set forth in Appellants’ complaint, must be 
accepted as true for purposes of this appeal. 


On July 31, 1936, the decedent, George Tracy, an honorably dis- 
charged veteran of World War I, was formally adjudged mentally incom- 
petent by an order of the United States District Court for the District of 
Columbia which found him 


"To be of unsound mind, suffering from DEMENTIA 
PRAECOX CATONIC TYPE with homocidal or other- 
wise dangerous tendencies and particularly that he 
has not sufficient capacity for the government of him- 
self and his property...” 


Pursuant to this order the decedent was committed to St. Elizabeths Hos- 


pital where he continuously remained as a patient for twenty-five years 
until his death on October 2, 1961(JA 1-2). During the entire period of 
his confinement, no committee or other personal representative or 
guardian of his property was ever appointed for the decedent (JA 2). 


On October 15, 1948, decedent was informed by the Administrator 
of Veterans’ Affairs (appellee's predecessor in office) that he was enti- 
tled to certain veterans’ pension benefits under the law. Specifically, 
the Veterans' Administrator determined that Mr. Tracy was entitled to 
receive disability benefits of $60 monthly from September 10, 1948, and 
that payments would continue during the period in which he was perma- 
nently and totally disabled, subject to certain conditions (JA 2). 
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Pursuant to this determination such payments were made through 
February 28, 1949 (JA 2). | 


On March 7, 1949, however, a letter was sent by the Veterans 
Administration tothe decedent at the hospital stating that action had been 
taken to discontinue his pension payments (JA 3). The reason given in 
the letter for this action was that | 


"you failed to cooperate with this office by not 
executing and returning Form 8- 59 indicating the 
amount of your income for 1948." 


Pursuant to this letter Mr. Tracy's veteran's benefits were terminated 
effective as of March 1, 1949. In spite of the fact that they were his 
closest relatives and that decedent had no committee or other personal 
representative, Appellants were not advised of the forfeiture of their 
brother's pension benefits until almost twelve years later. (JA 3) 1 


In apparent recognition of the error and injustice of this termina- 
tion of decedent's pension benefits for failure to return an income form 
because of his mental incompetency, on January 12, 1961, the Veterans 
Administration notified Appellants that their brother was “entitled to 
pension on account of being permanently or totally disabled from Novem- 
ber 7, 1960." (JA 3) Payments were then resumed effective as of 
November 2, 1960. (JA 3) However, payment was not made for the 
benefits which appellant had lost during the 11 years between termina- 
tion and reinstatement. 


In view of this failure to restore the payments withheld for those 
years, on October 18, 1962, approximately a year after the death of their 
brother Appellants Margaret and Marcy Tracy, as his sole surviving next 


Appellants had earlier been advised in 1949 by a contact representative of 
the Veterans' Administration at Saint Elizabeths Hospital that their brother's 
award checks were being deposited to his credit at the hospital and would be 
turned over to him in full at the time of his discharge. (JA 2-3) 


of kin, appealed to the Board of Veterans Appeals to reverse and set 
aside the action of Appellee's predecessor in office in terminating and 
forfeiting the pension benefits previously awarded to George Tracy and 
to restore the payments wrongfully withheld. (JA 4) In their adminis- 
trative appeal, Appellants alleged that the termination of the decedent's 
pension benefits for failure to file an income questionnaire was errone- 
ous as a matter of law because at the time, he was mentally incompetent 
to do so, as evidenced by a current and valid order of the District Court 
(JA 4). 


In its decision, rendered on March 7, 1963, the Board of Veteran's 
Appeals admitted that the decedent was entitled to receive pension ben- 
efits and that the sole reason for their termination was his failure to 
respond to a request to submit certain income information. (JA 4) 
Also the Board didnot dispute the undeniable fact that at the time of the 
termination the decedent was mentally incompetent and unable to look 
after his own affairs.” Nevertheless, the Board denied Appellants’ 
appeal on the grounds that the Administrator did not know at the time of 
termination that the decedent "was, in fact, incompetent or by reason of 
evidence in the file at such time should have known that he was incom- 
petent.” (JA 4) (Emphasis added.) 


Directly contrary to the emphasized portion of this finding and rea- 
son was the fact that the decision itself referred to several documents 
which were in the files of Appellee’s predecessor at the time of the ter- 
mination and which showed conclusively that the decedent was then men- 

’ tally incompetent and had been since 1936. These documents included: 


(a) The application for disability pension benefits, filed September 


2 This fact was admitted by the Veterans' Administration when on June 14, 
1961, it wrote to Appellants stating that most of their brother's pension"is being 
placed in a special fund since it has been determined that he is presently not 
capable of managing his affairs." (JA 3) 


10, 1948, which on its face showed it was not filed by George 
Tracy himself, but by the Acting Superintendent of St. Eliza- 
beths "for George Tracy." The answers to the questions on 
the application further stated that George Tracy had been con- 
fined to a hospital bed as a result of mental and physical | disa- 
bilities beginning on June 30, 1936 and as a result of ae he 
was totally disabled. (JA 5-6) 


A medical report, dated September 7, 1948, addressed to the 
Manager, Veterans Administration which stated in part: | 


"George Tracy .. . was admitted to Saint Elizabeths | 
Hospital July 31, 1936 by transfer from Gallinger 
Municipal Hospital where he was described as con- | 


fused, depressed and hallucinated. 


. During the initial interview ['at the time of 
admission to Saint Elizabeths'] he was noted to be 
hallucinated and believed that he heard God's voice. | 
He also spoke of visual hallucinations. 


"During the course of his hospitalization this patient 
. .. continues to suffer bouts of confusion and | 
depression... 

"DIAGNOSIS: DEMENTIA PRECOX (SCHIZOPHRE- 
NIA) CATATONIC TYPE..." (JA 5) 


A letter of January 12, 1949, from the Administrator of Veter- 
ans Affairs to Appellant Margaret Tracy stating that her broth- 
er's pension payments will be deposited in the hospital finance. 
office to be turned over to him at the time of his discharge, 
thereby recognizing that the decedent was incompetent at that 
time (less than two months before the termination) to manage 


his own finances and affairs. (JA 6) — and | 


The income questionnaire which was unanswered and which on 
its face shows that it was sent to decedent at St. Btimabeths 


thereby evidencing the fact that he was still a mental patient 
and was still suffering from the mental disability for which he 
had been committed. (See JA 7) ° 


On February 28, 1964, Appellants requested the Board of Veterans 
Appeals, to reconsider its decision upholding the termination because 
of the "obvious error of fact or law" described above (JA 4). How- 
ever, on May 7, 1964, the Board affirmed its prior denial of the appeal 
(JA 6). 


Having exhausted all of their administrative remedies, Appellants 
then filed a complaint for declaratory and injunctive relief inthe United 
States District Court for the District of Columbia to have the Adminis- 
trator's action forfeiting the decedent's pension payments set asideand 


3 Furthermore, the files of appellee's predecessor already contained the 
requested information for three-quarters (3/4) of the year in question. The pen- 
sion application, which is stamped "RECEIVED Sep. 16, 1948", contains the fol- 
lowing questions and answers: (JA 6-7) 


Question 8(¢) "Names and addresses of former employers for last 12 
months." 


Answer "Hospitalized since June 30, 1936" 


Question 8(e) "Give total income for the last 12 months received from: 
"Employers" Answer "None" 
"Self-employment" Answer "None" 
"From all sources other than work" Answer "None" 
"value of your estate from all sources" Answer "None" 


Question 9(c) "If you had employment, could you work full time?" 
Answer "No" 
Question "If not, why?" 
Answer "Hospitalized" 
Question "Part-time?" 
Answer "Hospitalized" 
Question "If not, why?" 
Answer "Hospitalized" 


declared invalid. (JA 7-8) The complaint alleged that the forfeiture of 
decedent's pension benefits was "arbitrary, capricious, unsupported by 
the facts and is contrary to law" in that (a) it was contrary to the Dis- 
trict Court's order of July 31, 1936, adjudging the decedent incompetent 
to manage his own affairs which was still in effect at the time of the 
forfeiture (b) it penalized decedent for action which he was legally 
incompetent to take and (c) it arbitrarily ignored the facts discloged in 
Appellee's own file, showing that decedent was incompetent at the time. 
For these reasons the complaint alleged that the action of Appellee and 
his predecessor was in violation of the due process clause of the/Fifth 


Amendment. | 


Shortly after filing of the complaint, defendant-appellee moved for 
its dismissal on grounds that the Court lacked jurisdiction under 38 
U.S.C. § 211(a) to review a decision of the Administrator disallowing 
pension benefits. (JA 9) Notwithstanding the allegations of the ¢om- 
plaint, which were accepted as true, the motion for dismissal was 


granted on September 17, 1965 (JA 15). The sole ground for the Dis- 
trict Court's ruling was its holding that Appellants’ complaint sobght 
to review a decision of the Administrator disallowing a "claim for ben- 
efits" within the meaning of the statute and was thus not reviewable by 
the courts(JA9-15). The present appeal seeks for reversal of the Dis- 
trict Court's decision anda remand to that court for an adjudication of . 
Appellants’ claim on its merits. 


STATUTE INVOLVED 


38 U.S.C. § 211 (a), 
79 Stat. 886 (1965) 


"§211. Decisions by Administrator; opinions of Attor- 
ney General 


(a) Except as provided in sections 775, 784, 1661, 
1761, and as to matters arising under chapter 37 of 
this title, the decisions of the Administrator on any 
question of law or fact concerning a claim for bene- 
fits or payments under any law administered by the 
Veterans' Administration shall be final and conclusive 
and no other official or any court of the United States 
shall have power or jurisdiction to review any such 
decision." 


STATEMENT OF POINTS 


The District Court erred in dismissing Appellants’ suit on the 
grounds it lacked jurisdiction to review a decision of the Veterans’ 
Administration terminating the pension payments due Appellants' dece- 
dent under the Veterans’ Benefit provisions of Title 38 of the United 
States Code. 


SUMMARY OF ARGUMENT 


1. The District Court erred in holding that the Administrator's 
action in terminating the decedent's veteran's pension was nonreview- 
able under 38 U.S.C. § 211(a). That section makes nonreviewable only 
the Administrator's decision concerning a "claim for benefits or pay- 
ments." However, Appellants’ complaint did not seek review of the 
Administrator's decision on decedent's original claim to veteran's 
benefits since that claim was granted by the Administrator in 1948 
when he determined that decedent was eligible and entitled to receive 
the disability benefits in question. Rather, review was sought of the 


Administrator's subsequent action arbitrarily terminating the benefits 
he had previously awarded. Such action does not constitute a decision 
on a "claim" within the meaning of the statutory prohibition against 
judicial review. 


2. This Court has twice in the past expressly ruled that affirma- 
tive action by the Veterans’ Administrator terminating prior adjudi- 
cated pension payments is reviewable under the statute, Wellman v. 
Whittier, 1958, 104 U.S. App. D.C. 6, 259 F.2d 163 and Thompson v. 


Gleason, 1962, 115 U.S. App. D.C. 201, 317 F.2d 901. The instant|case 
falls squarely within the holdings in those cases. 


3. The cases relied upon by the District Court in support of | its 
holding that a termination of benefits by the Administrator is nonre- 
viewable are not in point since they involved the question of claimants’ 

right to receive veterans benefits under the statute's basic definition 
of eligibility. In this case the termination had nothing to do with the 
decedent's eligibility and right to receive the benefits which was and 
is undisputed. Instead the termination was for the purely administra- 
tive reason that because of his incompetency the decedent failed to 
return a routine questionnaire. As such, the termination is distinguish- 
able from those involved in the cases relied upon by the District Court 
and is instead governed by the Wellman and Thompson decisions which 
held the Administrator's action to be reviewable. | 
| 
ARGUMENT | 

The sole relief sought in the present appeal is that Appellants be 
afforded a fair hearing on the merits of their complaint that the Vet- 
erans' pension benefits to which their deceased brother was acknow!- 
edgedly entitled were terminated arbitrarily and illegally. It is not 
and, for purposes of this appeal, cannot be disputed that the decedent 


was entitled to the disability benefits during the period in question or 


that the termination was wrongful. Nevertheless, judicial review of 
| 
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this action was denied Appellants on the sole ground that the District 
Court considered itself without jurisdiction under 38 U.S.C. § 211(a) 

to review a decision of the Administrator "concerning a claim for ben- 
efits." In so holding the District Court completely misconstrued the 
very nature of appellants’ complaint and misinterpreted and misapplied 
the controlling law as established by this Court. 


The statute upon which the District Court based its decision, 38 
U.S.C. § 211(a), provides in pertinent part as follows: 


"§211. Decisions by Admmistrator; opinions of Attor- 
ney General 


(a) Except as provided in sections 775, 784, 1661, 
1761, and as to matters arising under chapter 37 of 
this title, the decisions of the Administrator on any 
question of law or fact concerning a claim for bene- 
fits or payments under any law administered by the 
Veterans’ Administration shall be final and conclusive 
and no other official or any court of the United States 
shall have power or jurisdiction to review any such 
decision. As amended Pub.L. 89-214 & 1(b), Sept. 29, 
1965, 79 Stat. 886." [Emphasis added] 


There is no question that the statute specifically prohibits a court 
from reviewing administrative action on a claim. Longernecker v. 
Higley, 1955, 97 U.S. App. D.C. 144, 229 F.2d 27; Barefield v. Byrd, 
320 F.2d 455 (5 Cir. 1963), cert. denied, 376 U.S. 928 (1964); Klem v. 
Lee, 254 F.2d 455 (7 Cir. 1958). The point is, however, that the instant 
case is not concerned witha "claim" as that word is used in the statute 
and cases cited above. 


The complaint filed by Appellants in the District Court did not seek 
review of the Administrator's decision on the decedent's original claim 
for pension benefits for the obvious reason that this decision had prop- 
erly determined that the decedent was entitled under the law to receive 
those benefits and an award was made accordingly. Instead the com- 
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plaint sought review of the Administrator's subsequent action in wrong- 
fully terminating that pension. The crucial fact is that it had \been 
determined that the decedent was entitled to receive the veterans’ ben- 
efits under the laws and that notwithstanding that determination those 
benefits were subsequently forfeited for reasons which were not only 
without merit, but, which had nothing to do with the question of the 
decedent's basic eligibility and rights under the statute to receive them. 
Accordingly, the decision of the Administrator of which review was 
sought was not his decision on the claim itself which was admittedly 
valid but rather his affirmative action in forfeiting the pension bene- 
fits which he had already granted. 
| 
On two separate occasions this Court has ruled that the District 
Court does have jurisdiction to review action of the Administrator 
which falls into this category. Wellman v. Whittier, 1958, 104 U. s. 
App. D.C. 6, 259 F.2d 163, and Thompson v. Gleason, 1962, 115 U. Ss. 
App. D.C. 201, 317 F.2d 90. 


In the Wellman case, as here, the Administrator of Veterans’ 
Affairs had received a claim and had made an award and payments 
thereunder. Subsequently, he took affirmative action against the vet- 
eran and terminated the payments. Plaintiff requested resumption of 
compensation and was denied. On appeal, the Administrator alleged, 
as he does here, that the court had no jurisdiction to review this action, 
relying on the so-called "finality" provision of the statute. | 


Reversing the District Court's dismissal of the complaint, this 
Court ruled that the courts did have jurisdiction to review the Admin- 
istrator's decision terminating a veteran's pension benefits. After 
quoting the predecessor of the present statute, which is eee, in 
all material respects, the Court stated at page 169: 


"The Administrator next argues that... he may 
stand upon 38 U.S.C.A. § lla-2... Here it will be 
noted, Congress accorded finality to decisions con- 
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cerning claims, a term which is thoroughly under- 
stood and carefully defined. We have repeatedly 

recognized that non-reviewability must be accorded 
to the Administrator's decisions as to claims. But 
we are not here concerned with a 'claim' by a vet- 
eran, but with action by the Admiistrator working 

the forfeiture of an already adjudicated award.... 
Clearly, it is not every action by the Adm iistrator 
which has been accorded by Congress the status of 

nonreviewability. (Emphasis added) 


The ruling of Wellman was reaffirmed by this Court in 1962 in the 
case of Thompson 'v. Gleason, 1962, 115 U.S. App. D.C. 201, 317 F.2d 
901, which also involved an action for judicial review of the forfeiture 
of veteran's benefits and in which the defendant Administrator again 
relied on the finality provision of 38 U.S.C. § 211(a). This Court sum- 
marily rejected the Administrator's argument, stating: 


™ . , Appellee says the court has no jurisdiction 

because the Tucker Act and the veterans laws deny 
jurisdiction to review action on claims for benefits. 
We treated the argument and rejected it in Wellman. 
We there held that a forfeiture of benefits is not, and 
does not create, a claim to benefits or a claim to pen- 
sions within the meaning of those statutes. 317 F.2d 
at 907. 


The decisions in Wellman and Thompson are in point and control- 
ling in the instant case.* In all three, the action of the Administrator 


4 In line with the Wellman and Thompson decisions are a substantial number 
of District Court decisions which have held that where the Administrator of Vet- 
erans' Affairs takes affirmative action, by suit, to deprive a veteran of benefits 
already awarded, the "finality" statute does not preclude judicial review. Gon- 
gora vda De Espiritu v. United States , 183 F. Supp. 872 (D.D.C. 1960); United 
States v. Lawrence, 154 F. Supp. 454, 457 (D. Mont. 1957); United States v. 
Owens, 147 F. Supp, 309, 314 (D. Ark. 1957); Hormel v. United States, 123 
F. Supp. 806, 810 (S.D. N.Y. 1954). As Judge Holtzoff stated in the Gongora 
case, supra, "[T]he finality provisions may be used as a shield, but not as a 
sword." 183 F. Supp. at 873 n.2. 
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that was sought to be reviewed was not his decision on the original 
claim or on the question of the veteran's basic eligibility under the 
statute to receive benefits but rather was his. affirmative action in 
cancelling those benefits after they had already been validly awarded. 
As this Court pointed out in the above-quoted decisions, such action 
does not fall within the narrow scope of immunity from judicial review 
afforded by the statute. | 


The reason and justification for this interpretation of the statute 
is plain. The right to be protected from arbitrary action of government 
officials through impartial judicial review of their contested action is 
central to our system of constitutional due process. Where the rights 
and entitlement of an individual are cancelled by the administrative acts 
of government officials, there isa presumptive right, afforded the indi- 
vidual, to have that action reviewed. See Jaffee, Right to Judtcial 
Review, 71 Harv. L. Rev. 401, 420 (1958). Accordingly where a statute 
purports to curtail that right, that statute will be narrowly construed 
since the courts will presume that Congress has intended to restrict 
such a basic right only tothe extent clearly and specifically stated. Cf. 
Kent v. Dulles, 357 U.S. 116, 129-130 (1958); United States v. Owens, 
supra note 4. It was for this reason, that, in construing the statute in 
this case, which specifically makes final only the Administrator's deci- 
sion as to claims, this Court in Wellman and Thompson refused to 
extend the denial of reviewability to affirmative action cancelling ben- 
efits already awarded, as well. Since the policy considerations sup- 
porting those two decisions are equally present in the present cage, the 


same result should obtain here. | 


Notwithstanding these similarities between the Wellman and 
Thompson cases and the present one, the District Court here held that 
those decisions were not applicable in the instant situation on the 
grounds that the reason for termination in those cases was different 
from the one employedtoterminate the pension benefits due Appellants’ 
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brother. Such a distinction is wholly without significance and is 
directly contrary to the very clear intent expressed in the previously 
quoted statement of the law made by this Court in Wellman, That state- 
ment declared simply that "action by the Administrator working the 
forfeiture of an already adjudicated award" is reviewable. The pres- 
ent case falls squarely within that category.° 


In further support of his distinction the District Judge referred to 
this Court's decisions in Sizlao v. United States, 106 U.S. App. D.C. 
263, 271 F.2d 846 (1959), and Hahn v. Gray, 92 U.S. App. D.C. 188, 203 
F.2d625 (1955), asexamples of where this Court has heldatermination 
of payments nonreviewable. However, both of these cases are dis- 
tinguishable from the present one. . 


In both of those casesthe claimants were deceased veterans’ wives 
whose benefits had been terminated by the Administrator on grounds 
that they had remarried and were no longer eligible for benefits under 
the statute which limited eligibility to unremarried widows. The ques- 
tion before the Administrator therefore was whether the claimants 
qualified under the statute's basic eligibility provisions. Since it thus 
concerned a contested claim of basic eligibility, the Administrator's 
decision in both cases was held to fall within the scope of the statute's 
nonreviewability provision. 


5 in the District Court Appellee also sought to distinguish the Wellman and 
Thompson decisions on the additional ground that they were concerned only with 
a "forfeiture" of pension benefits and that in this case the decedent's benefits 
had not been "forfeited" but only discontinued. This distinction, however, was 
impliedly rejected by this Court in the Thompson decision where it used the 
words "discontinuance" and "forfeiture" interchangeably. See, 317 F.2d at 903 
and 907. It is also contrary to the well established principle that it is the sub- 
stance of the contested action which is decisive not the label conveniently placed 
upon it by the administrative authority. Columbia Broadcasting System v. United 
States , 316 U.S. 407, 416 (1942). The substance of Appellee's action is the same 
in this case as it was in Wellman and Thompson, i.e., benefits already deter- 
mined to be due were cancelled. Accordingly Appellee's attempted distinction 
of those cases from the present one is without merit. 
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The present case, however, is materially different. There was 
and is no question that decedent was eligible and entitled to receive 
benefits under the statute. The reason for the termination of decedent! s 
benefits had nothing to do with the question of his basic eligibility. | |The 
termination instead was based solely on the decedent's failure to fill 
out and return a routine questionnaire — something which he was men- 
tally incompetent and unable to do, as was conclusively shown by the 
District Court's then outstanding order adjudicating him legally incom- 
petent. | 

When Congress passed the provision making decisions of the 
Administrator concerning claims nonreviewable, it intended to do no 
more than to give him the right of final decision in determining who 
fell within the basic definition of eligibility set forth in the statute. 
This was all that he did in the Sinlao and Hahn cases. It surely did not 
intend to give him, in addition, a nonreviewable carte blanche power to 
cancel arbitrarily all benefits due a veteran who was unquestionably 


eligible and entitled to receive them, as was done in this case. The 
present case, therefore, is readily distinguishable from the Sinlao and 
Hahn cases and it remains squarely within the scope of the rulings in 
Wellman and Thompson and is accordingly reviewable. | 


CONCLUSION | 


There can be no question on this appeal that in terminating the vet- 
eran's pension benefits to which Appellants' decedent was admittedly 
entitled, the Administrator acted arbitrarily and contrary to the Veter- 
ans' laws which gave decedent the right to receive these Dench The 
arbitrariness of this action is made clear by this fact that the sole rea- 
son for the termination was that decedent did not return a routine ques- 
tionnaire because of his mental incompetency to do so — a fact which 
was clearly evidenced by an outstanding order in the District Court and 


other records in Appellee's own files at the time of the termination. 
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Under these circumstances and according to the basic principles of our 
system of law, such action must be presumed reviewable unless Con- 
gress has clearly and explicitly provided otherwise. 


As this Court pointed out in the Thompson and Wellman cases, 
such a clear and express intent to deny judicial review of the arbitrary 
termination of awarded veterans’ benefits cannot be found inthe statutory 
provision making final and nonreviewable the Administrator's decisions 
"concerning claims". At most this provision gives the mantle of immu- 
nity to the Administrator's decisions on questions of basic eligibility 
for benefits. However, unlike the cases relied upon by the District 
Court, no such question was involved here. Accordingly, the Adminis- 
trator's termination in this case must be deemed to be without the 
scope of the statute and, therefore, reviewable, as were those in the 
Wellman and Thompson cases. 


For the foregoing reasons, it is respectfully submitted that the 
District Court erred in its construction of the applicable law in holding 


that Appellee'’s action in terminating the decedent's rightful veteran's 
benefits was nonreviewable and that it accordingly lacked jurisdiction 
over Appellants’ complaint. It is, therefore, requested that the District 
Court's order dismissing that complaint for lack of jurisdiction be 
reversed and that the case be remanded to that Court for the trial on 
the merits to which Appellants are entitled. 


Respectfully submitted, 


John E. Nolan 
James V. Dolan 


Of Counsel: Attorneys for Appellants 


STEPTOE & JOHNSON 
1250 Connecticut Avenue 
Washington, D.C. 20036 
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UNITED STATES DISTRICT COURT 
For the District of Columbia 


[Filed December 14, 1964] 


MARGARET C. TRACY 
and 
MARY R. TRACY 
both of 3 St. Luke's Place 
New York, New York 10014 
Co-Administratrices of 
GEORGE TRACY, 
Plaintiffs 


vs. Civ. Act. No. 3064-'6 


JOHN S, GLEASON, JR., individually 
and as Administrator of Veterans’ 
Affairs, United States Veterans 
Administration, Washington, D.C. 

Defendant. 


COMPLAINT FOR DECLARATORY 
AND INJUNCTIVE RELIEF 
Plaintiffs, for their complaint, allege: 
1. This Court has jurisdiction under 28 U.S.C. 2201, 5 U.S.C. 
1009, and Section 11-521 of the District of Columbia Code (Public Law 
88-241, effective January 1, 1964). | 


2. Plaintiffs are sisters, and sole surviving next of kin, of George 
Tracy, deceased, an honorably discharged veteran of World War I. On 
October 30, 1964, this Court appointed plaintiffs as Co-Administra- 
trices of said George Tracy's estate. 


3. Defendant is the Administrator of Veterans’ Affairs in charge 
of veterans’ benefits under various provisions of Title 38 of the United 
States Code. 

4, On July 21, 1936, a Petition for Writ De Lunatica Inquirendo 

| 
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was filed in this Court by the Commissioners of the District of Colum- 
bia alleging that the decedent George Tracy was "insane or of unsound 
mind" and was without sufficient capacity for the government of him- 
self and of his property." 

5. On July 31,' 1936, this Court adjudged the decedent George 
Tracy: 


"to be of unsound mind, suffering from DEMENTIA 
PRAECOX CATATONIC TYPE with homicidal or 
otherwise dangerous tendencies and particularly 
that he has not sufficient capacity for the govern- 
ment of himself and his property, that he has been 
so insane since June 30, 1936..." 

(Lunacy File #17431) 


6. On July 31, 1936, the date of this Court's above-described or- 
der, the decedent George Tracy was admitted to Saint Elizabeths Hos- 
pital in Washington, D.C., wherein he continuously remained as a pa- 
tient until his death on September 2, 1961. 

7. No Committee or other personal representative or guardian of 
George Tracy's property was ever appointed until plaintiffs’ appoint-. 
ment, by this Court, as Administratices of his estate on October 30, 
1964. 

8. Heretofore, defendant's predecessor in office or his duly au- 
thorized agent determined, and officially advised decedent George Tra- 
cy on October 15, 1948, that decedent was entitled to certain pension 
benefits under the law in the amount of $60 monthly from September 10, 
1948, and that payments pursuant to the award would continue during 
the period in which he was permanently and totally disabled, subject to 
certain conditions, Such payments were made through February 28, 
1949. 

9. On January 12, 1949, Mr. S. Norwood Gasque, contact repre- 
sentative of the Veterans Administration at Saint Elizabeths Hospital, 
advised plaintiff Margaret C. Tracy that apart from pocket money of 
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$8 per month, the award checks "are deposited to your brother's credit 
in the hospital finance office and will be turned over to him in full at 
the time of his discharge." 

10. On March 7, 1949, E. D. Sullivan, Adjudication Officer, an agent 
of defendant's predecessor in office, wrote to George Tracy at Saint 
Elizabeths Hospital, in part: "Since you failed to cooperate with this 
office by not executing and returning Form 8-59 indicating the amount 
of your income for 1948, action has been taken to discontinue your pen- 
sion payments." | 

11. Until November 2, 1960 neither defendant, his predecessor in 
office, nor their agents advised plaintiffs of the action of defendant's 
predecessor in office in discontinuing or forfeiting George Tracy's 
pension. | 

12. During the period 1942 until George Tracy's death in 1961, 
plaintiffs spent many thousands of dollars on said decedent for his com- 


fort, convenience, amenities and needs. 

13. On January 12, 1961, plaintiff Margaret C. Tracy was notified 
by an agent of defendant's predecessor in office that George Tracy was 
"entitled to pension on account of being permanently or totally disabled 
from November 7, 1960." And on June 14, 1961 said plaintiff was ad- 
vised by defendant's agent that the amount of this disability pension 
was $85 monthly from November 2, 1960 and that $75 of this “is ‘being 
placed ina special fund since it has been determined that he is pres- 
ently not capable of managing his affairs.'’ These payments = made 
from November 2, 1960 until decedent's death on September 2, 1 61. 

14. George Tracy's condition of permanent and total disability 
(which was formally recognized by defendant's predecessor in office, 
in 1948 and again in 1961) began no later than July 31, 1936, the date 
this Court made a judicial determination of his incompetence, and the 
date of his entry into St. Elizabeths hospital. George Tracy continued 
to remain in that hospital in the condition of permanent and total dis - 


JA 4 


ability from his admission on July 31, 1936 to his death on September 
2, 1961, an uninterrupted period of 301 full months. 

15. On October 18, 1962 (as decedent's solely surviving next of kin) 
plaintiffs appealed to the Board of Veterans Appeals from the affirma- 
tive action of defendant's predecessor in office in discontinuing and for- 
feiting the pension benefits awarded to George Tracy in 1948. Plain- 
tiffs alleged that such affirmative forfeiture was erroneous in law 
because it was based upon George Tracy's failure to file an income 
questionnaire at a time when the said George Tracy was mentally in- 
competent to do so, as evidenced by a valid and current order of this 
Court (which is described in 1 5 above). 

16. On March 7, 1963, the Board of Veterans Appeals denied plain- 
tiffs’ appeal despite two specific "findings of fact'’ as follows: 


1. Pension benefits were granted the veteran effec- 
tive September 10, 1948, date of receipt of applica- 
tion, at which time it was reported that he had been 
hospitalized at St. Elizabeth's Hospital since 1936 
for a mental condition. . ." 


"3, The originating agency terminated the veteran's 
pension benefits as of date of last payment in Feb- 
ruary 1949 for failure to respond to a request to sub- 
mit income information in connection with his claim 


bi 
. 


17. On February 28, 1964, plaintiffs requested reconsideration and 
reversal by the Board of Veterans Appeals, under the Rule 24 of the 
Board's Rules of Practice, "for obvious error of fact or law" as de- 
scribed below. 

The Board's decision of March 7, 1963 said that at the time of for- 
feiture by the defendant's predecessor of the decedent's pension, de- 
fendant's predecessor did not know that 


"the veteran was, in fact, incompetent or by reason 
of evidence in the file at such time should have known 
that he was incompetent."" (Emphasis added) 
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18. The Board's decision of March 7, 1963 itself refers to three 
documents which were in the files of defendant's predecessor at the time 
of his 1949 forfeiture action, documents which fall within the scope of 
the Board's own statement quoted in 1 17 above. These documents are: 

(a) Application for disability pension benefits, filed | 
September 10, 1948. 


On its face, the application shows that it was not filed by George 
Tracy himself, but by the Acting Superintendent of a mental hospital 
"for George Tracy." 

Attached to this application was a medical report of September 7, 
1948, addressed to the Manager, Veterans Administration, which said 
in part: 

"George Tracy ... was admittedto Saint Elizabeths 
Hospital July 31, 1936 by transfer from Gallinger 


Municipal Hospital where he was described as con- 
fused, depressed and hallucinated. 


" ., . During the initial interview ["at the time of 
admission to Saint Elizabeths"] he was noted to be 
hallucinated and believed that he heard God's voice. 
He also spoke of visual hallucinations. 


"During the course of his hospitalization this patient 
... continues to suffer bouts of confusion and de- 
pression... : 


"DIAGNOSIS: DEMENTIA PRECOX (SCHIZOPHRENIA) 
CATATONIC TYPE..." 
The application above referred to contained the following questions 

and answers: 


Question 7. "Nature of disease or injury on account 
of which claim is made and the date of each 
began" 


Answer 'Mental and physical disabilities — 
June 30, 1936" 
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Question 8(a). "Do you consider yourself totally 
disabled?" 


Answer "Yes" 
Question 'From what date" 
Answer. June 30, 1936." 


Question 10. "During the last 12 months have you 
been in bed on account of illness ?"' 


Answer "Yes *" 

Question "Ina hospital?” 

Answer '"*Yes"” 

Question "If so, state nature of illness" 
Answer ."Mental and Physical Disability” 


Furthermore, an agent of defendant's predecessor in office, S. 
Norwood Gasque, wrote to plaintiff Margaret C. Tracy on January 12, 
1949 that the pension amounts 

"are deposited to your brother's account in the hos- 


pital finance office and will be turned over to him 
in full at the time of his discharge.” 


(b) Two income questionnaires 

The two forms FL8-59, the income questionnaires in question, 
show on their face that they were sent toa veteran at a mental hospital. 

Furthermore, the files of defendant's predecessor already con- 
tained the income information for approximately three-quarters (3/4) 
of the year in question. The pension application, which is stamped 
"RECEIVED Sept. 16, 1948", contains the following questions and an- 
swers: 


Question 8(c) "Names and addresses of former 
employers for last 12 months." 


Answer "Hospitalized since June 30, 1936" 


JAT 


Question 8(e) "Give total income for the last 12 
months received from: 


"Employers" Answer "None" 

"Self-employment" Answer 'None" 

"From all sources other than work"’ Answer 
"None" 

"Value of your estate from all sources" 
Answer "None" 


Question 9(c) "If you had employment, could you 
work full time ?" 


Answer "No" 

Question "If not, why?” 
Answer 'Hospitalized" 

Question "Part-time?" 
Answer "Hospitalized" 

Question "Tf not, why ?" 


Answer "Hospitalized" 


19. On May 7, 1964, the Board of Veterans Appeals affirmed the 
prior denial of plaintiffs’ appeal. | 
20. Plaintiffs have no further administrative remedies and have ex- 
hausted all their administrative remedies. 


21. Plaintiffs contend that the determination by defendant andjhis 
predecessor in office with respect to the forfeiture of pension benefits 
previously awarded to George Tracy is arbitrary, capricious, unsup- 
ported by the facts and is contrary to law in that: | 

(a) such forfeiture action ignores, and is contemptuous of, this 
Court's order of July 31, 1936 that the decedent George Tracy 
was “of unsound mind .. . and particularly thathe has not suf- 
ficient capacity for the government of himself and his proper- 
ty,""an order in effect on the date of the purported forfeiture; 
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(b) such forfeiture action penalized George Tracy for failing to 
take an action which, under this Court's then standing order, 
said Tracy was legally incompetent to take; 

(c) such forfeiture action was contrary to the policy of defendant 
and his predecessor in office by reason of evidence in his file 
at that time from which he "should have known" that George 
Tracy was incompetent. 

22. The forfeiture action by defendant and his predecessor in of- 
fice, under the circumstances described, violated the Fifth Amendment 
by denying George Tracy due process of law. 

23. Plaintiffs’ decedent has been deprived of his right to continuing 
pension benefits at the rate of $60 per month for the period from March 
1, 1949 to November 2, 1960. 


WHEREFORE, Plaintiffs ask this Court for judgment declaring that 
the action of defendant and his predecessor in office in forfeiting George 
Tracy's pension benefits was and is null and void, arbitrary, capricious 


and unsupported by the facts, and unconstitutionally denied said George 
Tracy due process of law; and that defendant be required to resume 
payment of George Tracy's pension in full commencing as of March 1, 
1949, with interest, and for such other relief as plaintiffs may be en- 
titled to. 


HARRY N. ROSENFIELD 
Attorney for Plaintiffs 


[Filed May 11, 1965] 


MOTION TO DISMISS 


Defendant herein, through his attorney, the United States Attorney 
for the District of Columbia, respectfully moves to dismiss this action 
since the Court lacks jurisdiction to review a decision of the Veterans 
Administration regarding gratuitous benefits. 


/s/ DAVID C, ACHESON 
United States Attorney 


/s/ CHARLES T. DUNCAN 
Assistant United States Attorne ey 


/s/ JOSEPH M. HANNON’ 
Assistant United States Attorney 


/s/ A. PATRICIA FROHMAN 
Assistant United States Attorney 
| 


[Filed September 17, 1965] 


OPINION 
Harry N. Rosenfield, of Washington, D.C., for the plaintiffs. 


David C. Acheson, United States Attorney, Charles T. Duncan, 
Principal Assistant United States Attorney, and Joseph M. Hannon and 


A. Patricia Frohman, Assistant United States Attorneys, for the de- 
fendant. 


The plaintiffs are co-administratices of the estate of a deceased 
veteran and his sole surviving next of kin. They bring this action to 
have reviewed the discontinuance by the Administrator of Veterans’ 
Affairs of the pension payments to their decedent during a period prior 
to his death. The defendant has moved to dismiss for lack of jurisdic- 


tion, and the case portrayed in the complaint, for purposes of disposi- 
tion of the motion, is this: 
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The decedent was adjudged to be of unsound mind on July 31, 1936, 
and he thereafter remained a patient at Saint Elizabeths Hospital contin- 
ously until his death. On October 15, 1948, he was awarded certain 
pension benefits commencing September 10, 1948, the date of applica- 
tion therefor, and to continue during the period of his total permanent 
disability. Payments were made through February 28, 1949, but were 
then discontinued on the ground that the decedent had failed to respond 
to a request to submit income information as to his claim. Notwith- 
standing this, disability payments were made from November 2, 1960, 
until the decedent's death on September 2, 1961. 

The plaintiffs took an unsuccessful administrative appeal from the 
action resulting in discontinuance of the payments. They seek here a 
judgment declaring that action invalid and an order requiring the re- 
storation of the payments. 

Congress has decreed specifically that, with exceptions not rele- 
vant here, "the decisions of the Administrator on any question of lawor 
fact concerning a claim for benefits or payments under any law admin- 
istered by the Veterans' Administration shall be final and conclusive 
and no other official or any court of the United States shall have power 
to review any such decision.""—’ It has been consistently held that under 
this provision and its predecessors the courts lack jurisdiction to re- 
view action within the statutory purview.— "It was the purpose of [the] 


1/ 38 US.C. § 211(a). 

2/ Sinlao v. United States, 106 U.S. App.D.C. 263, 265, 271 F.2d 846, 
848, (1959); Cook v. Higley, 99 U.S. App.D.C. 180, 181, 238 F.2d 41, 42 
(1956); Longernecker v. Higley, 97 U.S-App.D.C. 144, 145, 229 F.2d 27, 
28, (1955); Hahn v. Gray, 92 U.S.App.D.C. 188, 189, 203 F.2d 625, 626 
(1953); Slocumb v. Gray, 86 U.S.App.D.C. 5, 8, 179 F.2d 31, 34 (1949); 
Snauffer v. Stimson, 81 U.S-App.D.C. 110, 111, 155 F.2d 861, 862 (1946); 
Van Horne v. Hines, 74 App.D.C. 214, 216, 122 F.2d 207, 209 (1941), 
cert. denied 314 U.S. 689, 62 S.Ct. 360, 86 L.Ed. 552 (1941); Guzman v. 
Gleason, 234 F.Supp. 145, 146-147 (D.D.C. 1965). See also Barnett v. 
Hines, 70 App. D.C. 217, 105 F.2d 96 (1939), cert. denied 308 U.S. 573, 
60 S.Ct. 88, 84 L.Ed. 480 (1939). 
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statute to remove the possibility of judicial relief even if the action of 
the Administrator was arbitrary and capricious." And it would now 
be much too late to urge that Congress did not have power to effectuate 
that objective.” 
It could hardly be contended that, had the claim of the plaintiffs' 
decedent for pension benefits been denied at the outset, the denial would 
be judicially reviewable. The circumstance that the action here tom- 
plained of consisted in discontinuance of payments already being made 
does not of itself move the case outside the reach of the statutory pro- 
hibition. In Van Horne v. Hines, — where disability compensation pay- 
ments were forfeited because of the claimant's fraud, the Court asked 
and answered the question that is basic here: 


"And this brings us to the single question whether 
the act 6/on its face shows that Congress meant to 
withdraw from the jurisdiction of the courts every fi- 
nal decision of the Administrator in relation to bene- 
fit payments in the nature of gratuities provided for 


under the act. We think this unmistakable intent is 
shown by the language of the act, and that the plain 
meaning of the words used brings us necessarily to 
this result, for the language is that the court shall 
not consider or review questions of law or fact 'con- 


3/ Hahn v. Gray, supra note 2, 92 U.S.App.D.C. at 189, 203 F.2d at 
626, 


4/ Slocumb v. Gray, supra note 2, 86 U.S.App.D.C. at 8, 179 F.2dat 34; 
Van Horne v. Hines, supra note 2, 74 App.D.C. at 216, 122 F.2d at 209; 
Barnett v. Hines, supra note 2, 70 App.D.C. at 220, 105 F.2d at 99. See 
also Lynch v. United States, 292 U.S. 571, 577, 54 S.Ct. 840, 842, 78 
L.Ed. 1434, 1439 (1934); Dismuke v. United States, 297 U.S. 167,/171, 
56 S.Ct. 400, 403, 80 L.Ed. 561, 565 (1936). 


5/ Supra note 2, 74 App.D.C. at 216, 122 F.2d at 209. 
6/ A forerunner of the present 38 U.S.C. § 211(a). 
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cerning a claim for benefits or payments.’ The words 
— concerning a claim for payments — can have no 
other meaning than — having relation to — such pay- 
ments, and whatever the language of the prayer of the 
present complaint, the obvious purpose of the suit is 
to require the Administrator to resume benefit pay- 
ments to appellant which the Administrator has de- 
cided appellant forfeited all right to. Undoubtedly, if 
we hold hére as appellant asks, the judgment we should 
direct would require the Administrator to pay the ap- 
pellant the money benefits accruing since 1937 and 
those to accrue hereafter — otherwise the action would 
be bootless, — and to do this we would have to review 
the Administrator's decision ‘concerning a claim for 

* * * payments,’ and this the statute in plain words 
forbids." 


Likewise, in Hahn v. Gra v/ the discontinuance of a pension to a vet- 
eran's widow and a denial of restoration thereof was held to be judicial- 
ly unreviewable, and in Sinlao v. United states, & the same conclusion 


was reached with reference to a termination of death compensation pay- 
ments. This Court also has declined to review a termination of death 
compensation benefits,’ and other cases have similarly applied the 
finality statute in similar situations. — é 

The plaintiffs, however, point to Wellmanv. Whittier 11/ and Thomp- 


7/ Supra note 2. 
8/ Supra note 2. 
9/ Guzman v. Gleason, supra note 2. 


10/ Milliken v. Gleason, 332 F.2d 122 (1st Cir. 1964); Smith v. Settle, 
286 F.2d 420 (8th Cir. 1961), cert. denied 366 U.S. 969, 81 S.Ct. 1932, 
6 L.Ed.2d 1259 (1961); Di Silvestro v. United States Veterans’ Adminis- 
tration, 132 F.Supp. 692 (S.D.N.Y. 1955), aff'd 228 F.2d 516 (2d Cir. 
1956), cert. denied 350 U.S. 1009, 76 S.Ct. 654, 100 L.Ed. 870 (1956). 


11/ 104 U.S.App.D.C. 6, 259 F.2d 163 (1958). 
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son v. Gleason 12/ but their reliance on these decisions is mistaken. 
Each involved a forfeiture of disability benefits on the basis of con- 
duct administratively held to constitute rendering assistance to any ene- 


my of the United States within the meat of a specific statutory re- 

In Wellman, on which Thomp- 
14 SRlic. 8 
son rested,—’ jurisdiction was found because | 


quirement for forfeiture in that event. 


™We cannot doubt that ample and substantial grounds 
dictated the congressional intention that a veteran's 
service-connected disability compensation was not to 
be forfeited by virtue of an unreviewable decision in 
the agency that a veteran was guilty of so serious an 
offense as treason or rendering assistance to the ene- 
my in time of war. Moreover, we are entirely satis- 
fied that Congress recognized that there isa very real 
distinction between a decision as toa claim initiated 
by a veteran and a decision by the Administrator as to | 
action commenced by him under 38 U.S.C.A. § 728," 15/ | 

It would be anomalous indeed if Congress, having so broadly given 

finality to the Administrator's decisions on original applications for 
benefits, nevertheless intended that every action he might take to sus- 
pend or terminate a benefit previously granted could become the sub- 
| 
ject of a lawsuit for judicial review. Yet the plaintiffs have taken Well- 
man and Thompson to mean that the finality that is required to be given 
to a decision on an application presented by a veteran is lost as a ac- 
tion the Administrator himself initiates to suspend or terminate a bene- 
fit already awarded. But these decisions cannot be read to lay down so 


simplistic and mechanical a test. | 
| 


12/ 115 U.S.App.D.C. 201, 317 F.2d 901 (1962). 
13/ 38 U.S.C. § 3504(a), formerly 38 U.S.C. § 728. 
14/ 115U.S. App.D.C. at 207, 317 F.2d at 907. 
15/ 104 U.S.App.D.C. at 12, 259 F.2d at 169. 
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The Wellman opinion points to a difference in terms of the grounds 
for the terminating action. 2© Finality of a decision to discontinue pay- 
ments for failure to furnish income information is one thing, but some- 
thing else as to an administrative decision "that a veteran was guilty of 
so serious an offense as treason or rendering assistance to the enemy 
in time of war." No analogy as to the grounds for suspension in Well- 
man and here can be made that would have significance in terms of ju- 
dicial reviewability. 

The opinion in Wellman— 17/ distinguishes Van Horne v. Hines! 9/, and 
Hahn v. Gray}? in each of which, as already stated, like here, benefits 
being paid pursuant to a previous adjudication were for different rea- 
sons discontinued. In Sinlao v. United States,29/ decided after Well- 
man, where the same situation obtained, jurisdiction to review was 
held not to exist. In Milliken v. Glaresed where benefits were for- 
feited on the ground of fraud, the Court considered that Wellman "is 
quite different in its facts and is readily distinguishable."" And in Guz- 


man v. Gleason, 22/ this Court, after Wellman, held that the finality 
statute precluded review of a suspension of death compensation benefits 
Wellman also distinguished "terminations of and reductions in pay- 
ments pursuant to regulations issued pursuant to statute." 23 In this 
case the veteran was requested to furnish information as to his income 


16/ Ibid. 

17/ 104 U.S.App.D.C. at 12 nn. 25, 26, 259 F.2d at 169 nn. 25, 26. 
18/ Supra note 2. 

19/ Supra note 2. 

20/ Supra note 2. 

21/ Supra note 10, 332 F.2d at 123. 

22/ Supra note 2. 

23/ 104 U.S.App.D.C. at 12 n. 26, 259 F.2d at 169 n. 26. 
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under a regulation requiring that as a condition to continuing pay- 
ments. 24 When the information was not supplied payments ceased in 
consequence of another regulation providing that for failure to return 
this information "the award will be discontinued effective the date of 
last payment..""2>, Still another regulation provided that in such event 
the payments might be reinstated upon receipt of the information within 
a evectice period, otherwise benefits may not be paid prior to its re- 
ceipt. — 


The Court concludes that Wellman and Thompson are inapposite to 
the situation here, and that under the finality statute, as interpreted in 
a number of other cases, it lacks jurisdiction to entertain the action. 
No other issue in the case is reached, and the motion to dismiss will be 
granted. 


September 17, 1965 /s/ SPOTTSWOOD W. ROBINSON, II 
Judge 


[Filed September 17, 1965] 


ORDER 


Upon consideration of the defendant's motion to dismiss this ac- 
tion, the memoranda in support of and in opposition to the motion, and | 
the arguments of counsel, it is, this 17th day of September, 1965, 

ORDERED that said motion be and hereby is granted, and that this 
action be and hereby is dismissed. 


/s/ SPOTTSWOOD W. ROBINSON, 
Judge 


24/ 38 C.F.R. § 3.228 (Ed. 1949). 
25/ 38 C.F.R. § 3.292 (Ed. 1949). 
26/ 38 C.F.R. § 3.293 (Ed. 1949). 
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ments.<~/ When the information was not supplied payments ceased in 
consequence of another regulation providing that for failure to return 
this information "the award will be discontinued effective the date of 
last payment 25 Still another regulation provided that in such event 
the payments might be reinstated upon receipt of the information within 
a specified period, otherwise benefits may not be paid prior to its |re- 
ceipt. — | 


The Court concludes that Wellman and Thompson are inapposite to 
the situation here, and that under the finality statute, as interpreted in 
a number of other cases, it lacks jurisdiction to entertain the action. 
No other issue in the case is reached, and the motion to dismiss will be 
granted. 


September 17, 1965 /s/ SPOTTSWOOD W. ROBINSON, 1m 
Judge 


[Filed September 17, 1965] 


ORDER 


Upon consideration of the defendant's motion to dismiss this ac- 
tion, the memoranda in support of and in opposition to the motion, and : 
the arguments of counsel, it is, this 17th day of September, 1965, | 

ORDERED that said motion be and hereby is granted, and that this 
action be and hereby is dismissed. | 


/s/ SPOTTSWOOD W. ROBINSON, 
Judge 


24/ 38 C.F.R. § 3.228 (Ed. 1949). 
25/ 38 C.F.R. § 3.292 (Ed. 1949). 
26/ 38 C.F.R. § 3.293 (Ed. 1949). 


[Filed Nov. 15, 1965] 
NOTICE OF APPEAL 


Notice is hereby given this 15th day of November, 1965, that 


Plaintiffs, Margaret C. Tracy and Mary R. Tracy, Co-Adminis- 
trarices of the Estate of George Tracy, 


hereby appeals to the United States Court of Appeals for the District 
of Columbia from the judgment of this Court entered on the 17th day 
of September, 1965 in favor of Defendant, John S. Gleason, Jr., indi- 
vidually and as Administrator of Veterans Affairs, against said Plain- 
tiffs. 


John E. Nolan 
Attorney for Plaintiffs 
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Dec. 14 Complaint and Summons 
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Mar. 17 Motion of deft to dismiss; appearance of David C. Ache- 
son and A. Patricia Froham 


Mar. 25 Opposition of pltff to motion to dismiss; appearance of 
Harry N. Rosenfeld 


* 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No, 20117 


MARGARET C, TRACY and MARY R. TRACY, 
Co-Administratrices of the Estate 
of George Tracy, 

Appellants 


Vv. 


JOHN S. GLEASON, JR., nedietanalis and 
as Administrator of Veterans Affairs, 


Appellee 


ON APPEAL FROM THE UNITED STATES DISTRICT court 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellants seek review of the order of the United States 


District Court for the District of Columbia (JA 15) dismissing 
their complaint for declaratory and injunctive relief (JA 1-8). 
In their complaint, appellants, as co-administratrices of the 


estate of George Tracy, a veteran who died on September 2, 


1961, sought review of the decision of the Administrator 
affirming the earlier refusal, on March 7, 1949, to continue 
disability payments to decedent from March 1, 1949 (JA 8). 
Appellants alleged, inter alia, that the decedent, on 
July 31, 1926, was adjudicated to be of unsound mind, suffering 
from dementia praecox, catatonic type, and to be of insufficient 
capacity for the government of himself and his property (JA 2); 
that on said date he was admitted to Saint Elizabeth's Hospital 
in Washington, D. C., where he remained until his death (JA 2); 
that on October 15, 1948, he was advised by the Veterans Adminis- 


tration that he was entitled to payments of $60 per month 


commencing September 10, 1948 during the period of total disability 
1 


"subject to certain conditions" (JA 2);~ and that on January 12, 
1949, a representative of the Veterans Administration advised one 
of appellants that apart from pocket money of $8 per month, the 
award checks "are deposited to [the veteran's] credit in the 
hospital finance office and will be turned over to him in full 
at the time of his discharge" (JA 2). 

Appellants further alleged that, on March 7, 1949, by 


reason of the decedent's failure to execute and return a certain 


1/ Veterans! Administration regulations in effect at that 
ime (28 CFR (1949 ed.) 3.292) and eventually codified as 
28 U.S.C. 522 provided as a "condition" of continuance 
of the payments that information could be required of the 
recipient with respect to determination of annual income. 


Bie 


Form 8-59 for reporting his income for 1948 the V.A. adjudication 
officer wrote to decedent that the pension payments would be 
discontinued (JA 3); that the Administrator did not wobary 
appellants of this discontinuance (JA 3); that in 1961 appellant 
Margaret Tracy was notified by an agent of the V.A. that, commencing 
on November 2, 1960, decedent was entitled to monthly disability 
payments of $85 of which $75 was being placed in a special fund 
since he was "presently" not capable of managing his affairs 


(JA 3); and that these payments were continued until the! 


beneficiary's death on September 2, 1961 (JA 2). 


According to the complaint, on October 18, 1962, appellants 


instituted administrative proceedings before the Board of Veterans 
Appeals, based upon the contention that the decedent was! mentally 
incompetent to reply to the 1948 or 1949 request for information 
as to his income, and that this should have been assumed by the 
Administrator by reason of the decedent's status of incompetence 
as of 1926 and by reason of certain portions of documents in the 
files not fully quoted in the complaint (JA 4-6). The Board ruled 
adversely to appellants on March 7, 1963 (JA 4, 7). 
Appellants requested reconsideration and, upon af firmance by 
the Board of Veterans Appeals of its prior decision (JA 4, 7), 
brought the instant action in the district court. Upon the basis 
of appellee's motion to dismiss, and the memoranda in support of 
and in opposition to the motion, and the arguments of counsel, the 
| 
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district court dismissed the action (JA 15), relying upon the 
provisions of 38 U.S.C. 21l(a) that the decisions of the 
Administrator "on any question of law or fact" concerning a 
claim "for benefits or payments" shall be "final and conclusive" 
and that no court of the United States shall have "power" to 
review any such decision (JA 10-15). 


STATUTE INVOLVED 


28 U.S.C. 211(a): 


Except as provided in sections 775, 
784, 1661, 1761, and as to matters arising 
under chapter 27 of this title, the decisions 
of the Administrator on any question of law 
or fact concerning a claim for benefits or 
payments under any law administered by the 
Veterans' Administration shall be final and 
conclusive and no other official or any 
court of the United States shall have power 
or jurisdiction to review any such decision. 


SUMMARY OF ARGUMENT 


Tis suit is plainly barred by 38 U.S.C. 211(a), which 


expressly provides that the decisions of the Administrator on 
"any" question of "law or fact" concerning a "claim for benefits 
or payments" under any law administered by the Veterans' Adminis- 
tration "shall be final and conclusive" and that "no other 
official or any court of the United States shall have power or 
jurisdiction to review any such decision," The decision of the 
Administrator here involved indisputably was a decision on 


Pp ge 


| 
questions of law or fact and "concerned" a claim for benefits 

or payments under a law administered by the Veterans Administration. 
Sinlao v. United States, 106 U.S. App. D.C. 263, 271 F. ed 846; 
Hahn v. Gray, g2 U.S. App. D.C. 188, 202 F. 2d 625; Van Horne v. 
Hines, 74 U.S. App. D.C. 214, 122 F. 2d 207, certiorari denied, 

214 U.S. 689. 


Appellants! reliance upon Wellman v. Whittier, 104 U.S. 
| 


App. D.C. 6, 259 F. 24 163, is entirely misplaced, While, in 

that case, this Court held that the district court had jurisdic- 
tion to review a forfeiture of veterans benefits for disloyalty 
which had been declared by the Administrator under 38 U.S.C. 

(1952 ed.) 728, the Court limited that holding to such forfeitures 
and expressly reaffirmed its prior holding in Van Horne that 
terminations of benefits for reasons other than disloyalty are not 
subject to judicial review. Further, in the subsequent Sinlao 
case, the Court applied the finality provisions of 28 U.S.C. 211(a) 
to a decision of the Administrator terminating the payment of 


veteran's benefits for the reason that the plaintiff was no longer 
entitled to receive them, In any event, even a8 confined to 
decisions of the Administrator forfeiting benefits for dintovatty, 
Wellman was incorrectly decided and were it necessary te do so, 


we would ask the Court to reconsider its holding there. 
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ARGUMENT 


THE DISTRICT COURT CORRECTLY CONCLUDED THAT 
IT LACKED JURISDICTION OVER THIS ACTION 


A. Congress has, with few exceptions, chosen to withhold 
from the courts jurisdiction to review decisions of the 
Administrator of Veterans' Affairs. In this connection, 38 U.S.C. 
211(a) provides that: 

Except as provided in sections 775, 784, 
1661, 1761, and as to matters arising under 
chapter 37 of this title, the decisions of 
the Administrator on any question of law or 
fact concerning a claim for benefits or pay- 
ments under any law administered by the 
Veterans' Administration shall be final and 
conclusive and no other official or any court 
of the United States shall have power or 
jurisdiction to review any such decision. 2/ 

There has been general agreement that Section 211(a) must 
be enforced in accordance with its plain terms. In Sinlao v. 
United States, 106 U.S. App. D.C. 263, 271 F. 2d 846, this Court 
held that the section precluded judicial review of a decision 
of the Administrator terminating wartime death compensation 


to the widow of an Army private. Similarly relying on Section 


21l(a), the Eighth Circuit in Smith v. Settle, 286 F. 2d 420, 


ver None of the express exceptions to administrative finality 
contained in this Section are applicable here. Sections 775 
and 784. relate to suits on insurance policies. Sections 1661 
and 1761 permit audit and review by the General Accounting 
Office of payments made in connection with education and 
vocation programs, Chapter 37 relates to home, farm and 
business loans. 


declined to review a decision of the Administrator reducing a 
veteran's disability compensation; the Third Circuit in Napier Vv. 
Veterans' Administration, 298 F. 2d 445, appeal dismissed and 
certiorari denied, 271 U.S. 186, affirmed the district court's 


disclaimer of jurisdiction (187 F. Supp. at 726) to review the 


Administrator's decision upon a disability claim; the Fifth 
Circuit in Barefield v. Byrd, 320 F. 2d 455, certiorari denied, 


376 U.S. 928, affirmed the district court's disclaimer of 
jurisdiction to review a claim for higher disability payments; 
and the First Circuit, in Milliken v. Gleason, 332 F. 2a 122, 
certiorari denied, 379 U.S. 1002, affirmed the disclaimer of 


jurisdiction to review a decision of the Administrator florfeiting 
a widow's pension because of her fraud. In Milliken, supra, the 
court stated (332 F. 2d at 123): 


Regardless of its form the plaintiff- 
appellant's suit is in clear purpose and 
effect one to have reviewed and set aside 
an order of the Veterans! Administration 
terminating pension benefits theretofore 
paid to her. But * * * [the] command [of 
28 U.S.C. 211(a)] is categorical, and it 
is within the power of Congress to issue the 
command for when it creates rights in an 
individual against the United States it is 
"under no obligation to provide a remedy 
through the courts", United States v. 
Babcock, 250 U.S. 328, 331, 29 S. Ct. 464, 
465, 63 L. Ed. 1011 (1919), but may "provide 
only an administrative remedy." Tutun v. 
United States, 270 U.S. 568, 576, 46 S. Ct. 
425, 70 L. Ed. 738 (1926). See Marshall v. 
Crotty, 185 F. 2d 622, 628 (C.A. 1, 1950). 
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In its very recent decision in Redfield v. Driver (August 
2, 1966, C.A. 9, No. 20,597), the Ninth Circuit affirmed the 
district court's dismissal of an action complaining of the 
Administrator's discontinuance of veterans' widow payments and 


complaining of the refusal to hold that the veteran's death was 


caused by @ service-connected condition. The court stated (slip 


opinion, p. 2): 

There is no jurisdiction in the 
court below, or here, to review a final 
action of the Administrator. 

The payments sought were gratuities, 
and Congress "in its wisdom" has defined 
where the right of appeal stops when such 

atuities are denied to a citizen. 
{citing authorities. ] 

In all of these’ cases, the courts cited earlier authorities 
construing the finality provisions contained in Section 5 of the 
Economy Act of March 20, 1933, 48 Stat. 9, 38 U.S.C. (1952 ed.) 
705 and Section 11 of the Act of October 17, 1940, 54 Stat. 1197, 
28 U.S.C. (1952 ed.) lla-2. These earlier provisions were repealed 
by subsections 128 and 160 of Section 2202 of the Veterans’ 

Benefit Act of 1957 and replaced by Section 211 of that Act. In 
1958, when Title 38 was codified, Section 211(a) was carried over 
as 28 U.S.C. 211(a) with minor changes in form, As stated in tne 
legislative history ‘of the codification, the existing laws concern- 
ing the finality of decisions made by the Administrator with 


respect to claims for benefits or payments were to remain unchanged. 


es ee 


See H. Rep. No. 1298, 85th Cong., 2d Sess., 45; 
2253. 
Te relevance of the judicial construction given to| 


predecessors of Section 211(a) is plain. Apart from the 


similarity in language between 28 U.S.C. (1952 ed.) 705 and 1la-2, 
12 


~ 


on the one hand, and the present provision on the other, 
Congress expressly stated that the Véterans' Benefit Act| of 19575 
including Section 211(a), was simply intended to be a restatement 
of the earlier existing law and was not intended to make! any 


substantive changes in that existing law, except as specifically 


_3/ 38 U.S.C. (1952 ed.) 705 provided: 


All decisions rendered by the Administrator of 
Veterans! Affairs under the provisions of sections 
701, 702, 703, 704, 705, 706, 707-710, 712-715, 717, 
718, 720, and 721 of this title, or the regulations 
issued pursuant thereto shall be final and conclusive 
on all questions of law and fact, and no other offi- 
cial or court of the United States shall have juris- 
diction to review by mandamus or otherwise any such 
decision, 


28 U.S.C. (1952 ed.) lla-2 provided: 


Notwithstanding any other provision of law, 
except as provided in [section 19 of the World War 
Veteran's Act of 1924, as amended, and in Section 
617 of the National Service Life Insurance Act of 
1940], the decisions of the Administrator of 
Veterans! Affairs on any question of law or fact 
concerning a claim for benefits or payments under 
this or any other Act administered by the Veterans" 
Administration shall be final and conclusive and no 
other official or any court of the United States shall 
have power or jurisdiction to review any such decision. 
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4 
stated. Tis Court has recognized that the effect of former 


28 U.S.C. lla-2, was'to invest decisions of the Administrator, 
within its ambit, with absolute finality on all questions of 
law or fact and to preclude any judicial review. See Cook v. 


Higley, 99 App. D.C. 180, 238 F, 2d 41; Hahn v. Gray, 92 App. 


D.C. 188, 2023 F. 2d 625; and Van Horne v. Hines, 74 App. D.C. 


214, 122 F. 2d 207, certiorari denied, 314 U.S. 689. 

B. As an examination of the complaint will disclose 
(JA 1-8), appellants asked the district court, and now ask this 
Court, to review the determination of the Veterans Administrator 
with regard to the payment of disability benefits to appellants' 
decedent during the period from March 1, 1949 to November 1, 1960. 
Te earlier payments of this kind were discontinued by the 
Administrator in 1949 because a condition of such payments, i.e.,; 


4/ See H. Rep. No. 279, 85th Cong., 1st Sess., 2-3, 5; S. 
Rep. No. 232, 85th Cong., 1st Sess., 2-3, 15. See also, 103 
Cong. Rec. 4914-4915, 


/ See, also, Magnus v. United States, 224 F. 2d 673 (C.A. 7), 
certiorari denied, 2 U.S. 1000; Ford v. United States, 230 F. 2d 
522 (C.A. 5); Di Silvestro v. United States Veterans’ Administra- 
tion, 122 F. Supp. ~D. N.Y.), @ 3 ° 

TA. 2), certiorari denied, 250 U.S. 1009; Cyrus v. United 
States, 226 F. 2d 416 (C.A. 1); Brasier v. United States, 

BOT EF. 2d 762 (C.A. 8), certiorarl denied, 7 ee Sls 
United States v. Houston, 216 F. 2d 440 (C.A. 6); United States 
ex rel. Farmer v. Thompson, 2023 F. 2d 947 (C.A. hy; Commers v. 
United States, 66 F. Sepp. 943 (D. Mont.), affirmed, I59 F. 2d 
DIS (C.A. 0), certiorari denied, 331 U.S. 807. 


the furnishing of certain informavion to the Administrator, was 
| 


not met (supra, pp.2-2). Appellants, without referring to any 

intervening diagnosis or to the possibility of progress under 

treatment subsequent to 1926, contend in essence that the 

Administrator was required to infer from the decedent's 

continued stay and treatment at St. Elizabeth's Hospital that 

he was incompetent to furnish the required inf ormation to the 

Administrator. 
We now show that the district court was plainly correct in 

concluding that it lacked jurisdiction to consider this contention. 
1. As heretofore noted, 38 U.S.C. 211(a), with certain 

specified exceptions which have no relevance to this aaae 

(n. 2, supra, p. 6 ), expressly attaches finality to the 

decision of the Administrator on any question of law or fact 

concerning a claim for benefits or payments under any law 

administered by the Veteran's Administration. The decision of 

the Administrator here involved was a decision on questions of 

law or fact. And it plainly "concerned" a claim for benefits 

or payments under a law administered by the Veterans Administra- 

tion, See Sinlao v. United States, 106 U.S. App. D.C. 263, 271 

F. 24 846, Hahn v. Gray, 92 U.S. App. D.C. 188, 203 F. 20 625, 

and Van Horne v. Hines, 74 U.S. App. D.C. 214, 122 F. 24 207, 

certiorari denied, 214 U.S. 689 (discussed, infra, pp. 12-15). 

The Administrator's decision was, plainly and simply, a| 

ates ia eae 


rejection of appellants' claim of decedent's continued entitle- 
ment to receive disability pension payments, a claim founded upon 


the assertion that the discontinuance of the payments was invalid 


because it was allegedly impossible for the ee to comply 


with the condition attached to such payments. 

Appellants seek to rely, however, (Br. pp. 9; 11-15) on the 
decision of this Court in Wellman v. Whittier, 104 U.S. App. D.C. 
6, 259 F. 2d 1623. There, a veteran's service-connected disability 
pension was terminated under 38 U.S.C. (1952 ed.) 728 on the ground 
that he had been convicted of a violation of the Smith Act. He 
brought suit to obtain a judicial declaration that the forfeiture 
had been improper and an order directing a regumption of payments. 
The district court dismissed the suit for lack of jurisdiction 


_6/ In an endeavor to distinguish Sinlao and Hahn, appellants 
Suggest (Br. pp. 14-15) that the finality provisions of 38 U.S.C. 
elifta) apply only to determinations of the Administrator with 
respect to the basic statutory eligibility of the claimant to 
receive benefits. This contention is, of course, entirely 
refuted by the express terms of Section 211(a), which attach 
finality to "the decisions of the Administrator on any question 
of law or fact concerning a claim for benefits or payments 

* * *" (emphasis supplied). Stated otherwise, the statutory 
language is plainly irreconcilable with appellants' insistence 
(Br. p. 15) that Section 211(2) was "intended to do no more 
than to give [the Administrator] the right of final decision 

in determining who fell within the basic definition of 
eligibility set forth in the statute." 


over the subject matter. Thereafter, the Smith Act conviction 
was reversed. Concluding that the forfeiture had “pasically 
rested" upon the conviction, this Court directed the Veterans 
Administration to reconsider the forfeiture issue in light of 
its reversal, 
While, as appellants note, this Court held that it could 
review the Administrator's decision forfeiting a veteran's 
benefits on the ground that he was guilty of an offense as 
serious as treason or rendering assistance to the enemy/in time 
of war, that holding is plainly of no benefit to appellants in 
this cese, What appellants overlook is that the Court made it 
perfectly clear that its decision applied only to forfeitures of 
benefits for disloyalty and that it was not holding that there 
is judicial review of determinations of the Administrator 
discontinuing the payment of benefits for reasons other) than 
disloyalty. Thus, this Court expressly stated that it was adhering 
to its prior holding in Van Horne v. Hines, supra, that finality 
attaches to "forfeitures based upon vitiating fraud concerning 
any claim for benefits" (104 App. D.C, at 11, 259 F. 2d/at 168; 
emphasis in original). 
The Sinlao, Hahn, and Van Horne cases, Supra, are Hivectly 


in point. In Sinlao and Hahn the Administrator had terminated 


payments to widows by reason of the condition that the payments 
would continue only while the widows remained unmarried. In 
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Sinlao, the widow had lived with a man and represented herself 
as his wife, but contended that in the Philippines marriage was 
impossible without a ceremony. This Court sustained the district 
court in the holding that it has no jurisdiction in respect to 
"the compensation claim," citing, inter alia, the language of 
Hahn, Supra, and distinguishing Wellman. In Hahn, the widow 
sought to call the remarriage void ab initio, and this Court 
similarly held that the district court lacked jurisdiction to 
review the decision of the Administrator. 

In Van Horne, supra, the Administrator had determined that 
the plaintiff had forfeited all rights and benefits under 
28 U.S.C. (1952 ed.) 715, the predecessor of the present Section 
3503(a), which provided for forfeiture if the veteran intentionally 
submitted a false affidavit, and further provided that such an act 
constituted a misdemeanor punishable by fine or imprisonment or 
both. Despite the fact that the veteran had been acquitted 
following indictment on this latter charge, the Administrator 
reaffirmed his decision of forfeiture. In holding that 38 U.S.C. 


(1952 ed.) lla-2 (n. 2 , supra, p. 9 ) was intended to bar 


judicial review of this decision, this Court stated (74 U.S. 
App. D.C. at 216, 122 F. 2d at 209): 


We think this unmistakable intent is shown 
by the language of the act, and that the 
plain meaning of the words used brings us 
necessarily to this result, for the language 
is that the court shall not consider or 
review questions of law or fact "concerning 


aw! Lacs 


a claim for benefits or payments." The 
words--concerning a claim for payments--can 
have no other meaning than--having relation 
to--such payments, and whatever the language 
of the prayer of the present complaint, the 
obvious purpose of the suit is to require the 
Administrator to resume benefit payments to 
appellant which the Administrator has decided 
appellant has forfeited all right to. Un- — 
doubtedly, if we hold here as appellant asks, 
the judgment we should direct would require 
the Administrator to pay appellant the money 
benefits accruing since 1937 and those to 
accrue hereafter,--otherwise the action would 
be bootless,-- and to do this we would have to 
review the Administrator's decision "concerning 
a claim for * * * payments", and this the 
statute in plain words forbids. 


Thus, appellants cannot look to the Wellman decision 
for assistance, Rather, since 38 U.S.C. 211(a) was intended to 
be simply a restatement of the earlier existing law reflected in 
38 U.S.C. (1952 ed.) 705 and 1la-2, Yan Horne requires the 


conclusion (reached by the court below) that Congress has with- 


held jurisdiction to review the administrative determination in 

this case, See also, Sinlao v. United States, supra; Milliken 

v. Gleason, supra. | 

2. While, for the foregoing reasons, the Wellman decision 

has no application here, we wish to record our belief that, in 

any event, Wellman was incorrectly decided and that, under the 

correct interpretation of 38 U.S.C. (1952 ed.) lla-2 oat forth 

in the Van Horne decision, finality attaches to all decisions 

of the Administrator terminating the payment of veteran's penefits, 

even if forfeiture for disloyalty (unlike the situation in the 
-15- 


present case) is involved. 

In Title 28 of the 1952 Code, Section 715 related to 
forfeitures for fraud and Section 728 to forfeitures for dis- 
loyalty. In concluding in Wellman that Congress intended that 
finality attach to the Administrator's decisions under Section 
715 but not to decisions under Section 728, this Court pointed 


to the fact that the finality provisions of 28 U.S.C. (1952 ed.) 


705 (see n. 3, supra, p. 9) specifically referred to Section 715 
decisions but made no reference to the latter Section. 

The United States had relied in Wellman, however, not only 
upon Section 705 but also upon Section lla-2. Section lla-2, 
which previously had been construed in Van Horne to preclude 
review of forfeiture decisions, could not be read as differentiat- 
ing between fraud and disloyalty situations. This was because, 
unlike Section 705, Section lla-2 did not make specific reference 
to either Section 715 (forfeitures for fraud) or Section 728 
(forfeitures for disloyalty). Rather, subject only to the 
exception of insurance matters, it applied to all decisions of 
the Administrator on any question of law or fact concerning 2 
claim for benefits or payments under laws administered by the 
V.A. See n. 3, supra, Pe 9 

Because of its firm conviction that Section 705 reflected a 
Congressional intent that judicial review should exist where the 
administrative decision is based not upon mere fraud on the part 
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| 
of the recipient of benefits, but rather upon a finding that 


that recipient was guilty of a more odious offense approaching 
treason, this Court chose to disregard the Van Horne interpre- 
tation of Section lla-2--an interpretation which had received 
universal judicial acceptance to that date. It held that Section 
lla-2 did not apply because judicial review was being sought of 
"a decision by the Administrator as to action sommaced by him" 
and not of "a decision as to a claim initiated by the veteran." 
104 U.S. App. D.C. at 12, 259 F. 2d at 169. Even though advanced 
for the purpose of giving effect to what the Court deemed to be 
the legislative mandate regarding review of disloyalty torfeitures, 
this distinction will not withstand analysis, for the reasons which 
had led the Court in Van Horne to conclude that an attempt to 
obtain judicial review of a forfeiture decision did come within 
the ambit of Section 1la-2. . 
Apart from the considerations spelled out in Van Horne, 
it is apparent that acceptance of the distinction would mean 
that (at least where disloyalty forfeitures were involved) the 
recipient of veterans' benefits could appeal to the courts from 
the Administrator's action of forfeiture, but that no judicial 
review could be obtained of a denial of a new claim for | the 
resumption of the forfeited benefits, based upon the alleged 
illegality of the forfeiture. Such an incongruous result could 
scarcely have been intended by Congress. 


Pei iy ae 


We respectfully submit that the assumption of jurisdiction 


in Wellman did not give effect to a purported legislative mandate 


in 28 U.S.C. (1952 ed.) 705 that forfeitures for disloyalty were 
to be judicially reviewable. Instead, it overlooked the clear 
mandate expressed in 38 U.S.C. (1952 ed.) lla-2 that there was to 
be no judicial review of the Administrator's decision on a question 
of whether payments of gratuitous veteran's benefits should or 
should not be made in a particular case, and at a particular time. 
Nothing in Section 1la-2 will support a conclusion that the 
application of its finality provisions should turn upon such 
unrelated considerations as whether the plaintiff had or had not 
received benefits in the past. Nor should the recognition of the 
Congressional prohibition turn, in the case of a discontinuance of 
payments, upon an inquiry as to whether the plaintiff brought the 
action to obtain review of the initial determination of forfeiture 
or, instead, to obtain review of the denial of a claim for a 
resumption of benefits. That these are inappropriate considerations 
is apparent when regard is given to the fact that what is at the 
bottom of every controversy regarding pension benefits is (1) the 
claim of the veteran (or, as here, his administratrices) of 
entitlement to receive payments; and (2) the decision of the 
Administrator that, for one reason or another, such entitlement 
does not exist. 

One last point with respect to Wellman bears mentioning 
because we think it may further explain the causes underlying 
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this Court's interpretation of Section lla-2 in essential 
derogation of the prior construction in Van Horne. In Wellman, 
as we have seen, the Court read the Administrator's decision as 
pasically resting upon the veteran's Smith Act conviction. It 
was not until after suit had been brought in the district court, 
and the complaint had been dismissed for lack of jurisdiction, 
that the conviction was reversed. In short, the Administrator's 
decision was reached on the basis of a justifiable but mistaken 
factual premise--that the veteran stood lawfully convicted of a 
violation of the Smith Act. Since the reversal of the ¢onviction 
followed the final administrative action, the Administrator had 


not had the opportunity to redetermine the question of forfeiture 


on the basis of the true state of affairs. 
Te Court was undoubtedly impressed with the inequity of this 
unusual situation from the veteran's standpoint--particularly in 
view of the stigma that attaches to a finding of disloyalty--and 
sought to rectify the situation by a direction to the Administra- 
tor to reconsider the forfeiture in light of supervening develop- 
ments. It was only this limited relief which the veteran 
received. | 
We have developed our position on Wellman at this length 
because we wished to make it clear that we think that its 
erroneous interpretation of 38 U.S.C. (1952 ed.) 1lla-2 jonbinuse 


7/ While Chief Judge Bazelon would have declared the forfeiture 
null and void, the majority of the court disagreed. 


a 1D 


to engender litigation even in inapposite situations, as in the 
instant case. We close the discussion with a reiteration of the 
point we made at its beginning: that, whether Wellman correctly 
read Section lla-2 or not, of concern here is whether judicial 
review of a discontinuance of payments for breach of a condition 
is foreclosed by 38 U.S.C. 211(a). This Section was intended to 
carry over the entire body of pre-existing law--including Section 
705 of the 1952 Code. See pp.9-10, supra. Thus, it makes no 
difference whether judicial review of a decision of discontinuance 


of the instant sort was formerly barred by Section 1la-2 (as 


held in Van Horne) or by Section 705 (as Wellman recognized was 


applicable to terminations of benefits for reasons other than 
disloyalty) or by both (as we believe). In all events, review 
4s barred by the present Section satay | 

D. While, in view of the foregoing, there is no need for 


8/ Thompson v. Gleason, 317 F. 2d 901 (C.A.D.C.), similarly 
Involved a forfeiture of benefits for disloyalty and the 
court of appeals applied its Wellman holding. Appellants' 
reliance on Thompson (Br. p. 13) is thus misplaced for the 
same reasons as rs their reliance upon Wellman. 
The district court decisions cited by appellants (Gongora ve 
United States, 182 F. Supp. 872 (D. D.C.); United States v. 
wrence, F. Supp. heh (D. Mont.); United States v. Owens, 
UBD. 209 (D. Ark.); and Hormel Vv. United States, 123 
F. Supp. 806 (S.D.N.Y.)) as "[4]n line with the Thompson and 
Wellman decisions (Appt. Br. 12, fn. 4) are all characterized 
by appellants themselves as actions of the Administrator "by 
suit" (Id.), and are thus distinguishable. None of the decisions 
relied on Wellman, supra, and to the extent that they are deemed 
by appellants to be Supported by Wellman, they are vulnerable to 
the analysis of Wellman which we have presented supra. They are, 
moreover, concededily only one side of a conflict of authority 


pundtes States v. Owens, supra, 147 F. Supp. at 213-314; United 
ates V. Lawrence, supra, F. Supp. at 456; Gongora v~ United 
(fn. continued on next page) 
- 20 - 


this Court to reach the point, the district court's dismissal 

for lack of jurisdiction in this case was further compelled 

by the historical practice of Congress in excluding pension 
claims from the jurisdiction of the courts. This practice of 
the Congress is relevant here because, in reality, this |suit is 
one to compel resumption of pension payments. Van Horne v. Hines, 
Supra. | 
In enacting the Tucker Act of 1887 (24 Stat. 505, ee 28 
U.S.C. 1346), conferring on the district court jurisdiction 
concurrent with the Court of Claims, Congress granted jurisdiction 
to the Court of Claims and the district courts of "all claims 
founded upon the Constitution of the United States or any law of 


Congress, except for pension, * * *" (Sec. 1, 24 Stat. 505; 


emphasis added). This exclusion of pension claims from the 
jurisdiction of the courts has been carried forward to tne present _ 
jurisdictional statutes. See 28 U.S.C. 1346(d)(1) and 28 U.S.C. 
ee The Court of Appeals for the Fourth Circuit has held 


8/ (Continued): 

States, supra, 183 F. Supp. at 873), countervailed by fhe better 
views se orth in United States v. Mroch F. 2d Py 

aq States v. audewlcz, 45 F. Supp. 787; 789 

United States, 83 F. 2d 631 at 

1; In re Rosa's Estate, 172 Misc. 808, 16 N.¥.S. 2a 
2 5, 2873 In re r's Estate, Misc. 2d 732, 265 N.Y.S. 2d 816, 
‘1 


9/ For the historical development of this practice, see 
discussion on "The Question of Judicial Power in Relation to 
Grant of Pensions and Other Gratuities," reprinted at ges 
1973-1981 of Hearing on "Judicial Review of Compensation and 
Pension Claims" before Subcommittee of House Committee on 
Veterans! Affairs, 82d Cong., 2d Sess. (H.R. 350, H.R. 478, H.R. 
e4uhe, and H.R. 6777), May 6, 1952. 


10/ 28 0.S.C. 1346(d) states that "the district courts shall not 
fave jurisdiction under this section of: (1) Any civil action 


- 21 - (fn. continued on] next page) 


That “there can be no question but that a claim for disability 
compensation is a ciaim for a pension within the meaning of this 
provision." Smith v. United States, 57 F. 2d 998, 999 (C.A. 4). 


~_—— 


Cf. Turner v. United States, 237 F. 24 700 (C.A. 8); Morgan v. 


United States, 115 F. 2d 426 (C.A. 5); see also Dismuke v. United 


States, 297 U.S. 167; United States v. Hall, 98 U.S. 2432, 350. 


i 


CONCLUSION 
For the foregoing reasons, it is respectfully submitted 


that the judgment of the district court should be affirmed. 
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10/ (Continued ): 


or claim for a pension.” 28 U.S.C. 1501 states that "the 
Court of Claims shall not have jurisdiction of any claim 
for a pension." 


